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Abstract

Much scholarship on customary international law has examined the merits of induction, deduction,
and assertion as approaches to custom identification. Save for where international tribunals identify
custom by assertion, writers have viewed custom identification that does not rely on evidence of
State practice and opinio juris as an example of deductive reasoning. However, writers have stated
that, at best, deduction is reasoning from the general to the particular. This article draws on
legal philosophy to define the contours of deductive reasoning and argues that pure deduction,
namely deduction not combined with other forms of reasoning, is an unsound approach to custom
identification. This argument is tested by reference to cases of custom identification by the
International Court of Justice, categorised according to three types of deduction: normative, func-
tional, and analogical. This article also explores the authority and utility of custom identification
by pure deduction and its impact on content determination.
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One can rely on different forms of reasoning to ascertain the existence of rules of customary
international law in a process called “identification”.1 In its 1969 judgment in North Sea
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1 In the vast literature on the approaches to identify rules of customary international law, see for example
Michael AKEHURST, “Custom as a Source of International Law” (1975) 47 British Yearbook of International
Law 1; Frederic L. KIRGIS, Jr., “Custom on a Sliding Scale” (1987) 81 American Journal of International Law 1;
Anthony D’AMATO, “Trashing Customary International Law” (1987) 81 American Journal of International Law
1 at 101–5; Maurice H. MENDELSON, “The Formation of Customary International Law” (1998) 272 Recueil des
Cours 155; Anthea ROBERTS, “Traditional and Modern Approaches to Customary International Law: A
Reconciliation” (2001) 95 American Journal of International Law 757; Jörg KAMMERHOFER, “Uncertainty in
the Formal Sources of International Law: Customary International Law and Some of Its Problems” (2004) 15
European Journal of International Law 523; Alberto ALVAREZ-JIMÉNEZ, “Methods for the Identification of
Customary International Law in the International Court of Justice’s Jurisprudence: 2000–2009” (2011) 60 The
International and Comparative Law Quarterly 3 at 681–712; Peter TOMKA, “Custom and the International
Court of Justice” (2013) 12 Law and Practice of International Courts and Tribunals 2 at 195; Hugh THIRLWAY,
The Sources of International Law (Oxford University Press, 2014) at 53–91 and 220–9; Stefan TALMON,
“Determining Customary International Law: The ICJ’s Methodology between Induction, Deduction and
Assertion” (2015) 26 European Journal of International Law 417; Christian J. TAMS, “Meta-Custom and the
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Continental Shelf, the International Court of Justice (ICJ or the Court) stated that, for customary
rules to be formed, State practice should be “extensive and virtually uniform” and should
occur “in such a way as to show a general recognition that a rule of law or legal obligation is
involved”.2 North Sea Continental Shelf exemplifies custom identification by inductive reason-
ing, where one assesses whether there is sufficient evidence of the two elements of custom,
State practice and opinio juris, to find whether new customary rules exist.3 In its 1986 judg-
ment in Nicaragua, the Court held that the rule on non-intervention was “a corollary of the
principle of the sovereign equality of States”.4 Nicaragua exemplifies custom identification
by deductive reasoning, where one does not consider evidence of State practice and
opinio juris. Still, it infers the existence of new customary rules from other established
rules. This article discusses the limits of deduction as a form of reasoning to identify
rules of customary international law. Following the terminology of the International Law
Commission (ILC), this article calls the various forms of reasoning “approaches”.5

Nicaragua sparked an intense scholarly debate on how the ICJ identifies customary
international law.6 In the eyes of many, this debate was settled in 2015 when Talmon
wrote an article arguing that the induction/deduction dichotomy paints a distorted or
incomplete picture of the ICJ’s approach to custom identification because the Court gen-
erally only states what customary international law is, without inductive or deductive rea-
soning to support its statements.7 This approach has become known as “assertion”. In his
article, Talmon also discussed deductive reasoning, writing that the Court uses three types
of deduction: normative, to infer new rules from established ones;8 functional, to infer
new rules from the functions of persons or organizations;9 and analogical, to extend
the rationale of existing rules to cases not covered by them by reason of a “common
cause or link between the two situations”.10 Deduction can help “confirm and strengthen”
the results reached by induction or “make up for a less than comprehensive or conclusive

Court: A Study in Judicial Law-Making” (2015) 14 Law and Practice of International Courts and Tribunals 51;
Niels PETERSEN, “The International Court of Justice and the Judicial Politics of Identifying Customary
International Law” (2017) 28 European Journal of International Law 357; Monica HAKIMI, “Making Sense of
Customary International Law” (2020) 118 Michigan Law Review 1487.

2 North Sea Continental Shelf (Federal Republic of Germany/Denmark; Federal Republic of Germany/Netherlands),
Judgment of 20 February 1969, [1969] I.C.J. Rep. 3, at 43, para. 74.

3 On the two-element theory, see Section I.C. below.
4 Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America), Judgment of

27 June 1986, [1986] I.C.J. Rep. 14 [Military and Paramilitary Activities], at 106, para. 202. In this article, non-
intervention is designated as a “rule” rather than a “principle”, in accordance with the ICJ’s statements that
the two concepts “convey one and the same idea” and certain rules can be called principles “because of their
more general and more fundamental character”. All principles are rules, but not all rules are principles. See
Delimitation of the Maritime Boundary in the Gulf of Maine Area (Canada/United States of America), Judgment of
12 October 1984, [1984] I.C.J. Rep. 246, at 288–90, para. 79. On the relationship between principles and rules,
see Draft Conclusions on Identification of Customary International Law with Commentaries, Report of the
International Law Commission (ILC), UN Doc. A/73/10 (2018), at 123 [Draft Conclusions]; Third Report on General
Principles of Law by Marcelo VÁZQUEZ-BERMÚDEZ, Special Rapporteur of the ILC, UN Doc. A/CN.4/753 (2022),
at paras. 83–94. See also Paolo PALCHETTI, “The Role of General Principles in Promoting the Development of
Customary International Rules” in Mads ANDENAS, Malgosia FITZMAURICE, Attila TANZI and Jan WOUTERS,
eds., General Principles and the Coherence of International Law (Netherlands: Brill Nijhoff, 2019), 48; Brian
D. LEPARD, Customary International Law – A New Theory with Practical Applications (Cambridge: Cambridge
University Press, 2010), at 162–8.

5 Draft Conclusions, supra note 4, at 126, para. 5.
6 Further on this debate, see Section III.A.2. below.
7 Talmon, supra note 1, at 434.
8 Ibid., at 423. On normative deduction, see Section II.A. below.
9 Talmon, supra note 1, at 425. On functional deduction, see Section II.B. below.
10 Talmon, supra note 1, at 426. On analogical deduction, see Section II.C. below.
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inductive process”.11 The scholarly debate on approaches to custom identification over-
lapped with the ILC’s work on Identification of Customary International Law, which started
in 2012 and was completed in 2018. The 2018 Draft Conclusions, of which the General
Assembly has taken note,12 set out the principles governing identification as the process
to ascertain the existence of customary international law.13 The ILC referred to deduction
only in its commentary to Draft Conclusions 1 and 2, which stated that identification based
on evidence of State practice and opinio juris does not identify customary rules by “‘deduct-
ive’ approaches”. However, the former does not preclude some “deduction as an aid”. 14

Scholars accept that pure deduction, that is, deduction not combined with other forms of
reasoning, can be a sound approach to identify customary international law. This view builds
on the assumption that one knows what reasoning by deduction is. Most works do not
explain what their authors understand deductive reasoning to be, beyond stating that it is
reasoning from the general to the particular.15 Talmon seems alone in acknowledging the
link between deductive legal reasoning and classical deductive logic. Still, he stated that
the former has evolved independently of the latter because of its connection with what
he calls, without elaboration, “the logic of the law”.16 Owing to this assumption, scholars
have accepted that any approach to custom identification, except assertion, that does not
exhibit the hallmarks of induction, namely more or less detailed references to evidence of
State practice and opinio juris, is an example of custom identification by deductive reasoning.

Building on a clarification of deductive reasoning, this article argues that pure deduc-
tion is inadequate to identify customary international law. It does not argue that deduc-
tion is never helpful to identify customary rules but that pure deduction cannot support
identifying such rules. Some induction is required to ground custom identification in
“good justifying reasons”.17 By exposing the problems of pure deduction, this article is
an indirect plea for identifying customary international law by induction or, at least, a
combination of induction and other forms of legal reasoning. In developing its argument,
this article recognizes that the ICJ may use distinct forms of reasoning in one custom
identification exercise. The Court may state that evidence of State practice and
opinio juris confirms the existence of a customary rule but may support its statement
by deductive reasoning instead of listing that evidence.18 In this article, cases in which
the Court adopts this modus operandi are seen to be custom identification by induction
for two reasons: first, the Court avows that it identifies customary rules based on evidence
of State practice and opinio juris, although it does not give much detail; second, other
research shows that the constraints of the ICJ’s deliberation process result in its judicial
decisions recording custom identification carried out by induction as reasoning which
does not detail evidence of State practice and opinio juris.19

11 Talmon, supra note 1, at 427. Talmon recognized that deduction is not alternative to induction, but comple-
mentary to it. See ibid., at 427.

12 Identification of Customary International Law, UN Doc. A/RES/73/203 (2018).
13 Draft Conclusions, supra note 4, at 122–56.
14 Ibid., at 126, para. 5.
15 For example, see Talmon, supra note 1, at 420.
16 Ibid. In a footnote to the relevant sentence of his article, Talmon referred to C. Wilfred JENKS, The Prospects

of International Adjudication (New York: Oceana Publications, 1964), at 646.
17 On the notion of “good justifying reasons”, see Section I.B. below.
18 In the Chagos Opinion, the ICJ stated that “State practice and opinio juris at the relevant time confirm the

customary law character of the right to territorial integrity of a non-self-governing territory as a corollary of
the right to self-determination”. See Legal Consequences of the Separation of the Chagos Archipelago from Mauritius
in 1965, Advisory Opinion of 25 February 2019, [2019] I.C.J. Rep. 95, at 132, para. 151.

19 Massimo LANDO, “Secret Custom or The Impact of Judicial Deliberations on the Identification of Customary
International Law” (2022) 81 Cambridge Law Journal 550–80.
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This article focuses on the jurisprudence of the ICJ becasue it is the only international
court of general jurisdiction which, unlike other international courts and tribunals
created by specialized treaty regimes, commonly identifies rules of customary inter-
national law to decide cases before it. The article is divided into four sections. Section
I formulates an underlying framework: it explains what legal reasoning is, defines the fea-
tures of deductive legal reasoning and explains what forms of legal reasoning can persua-
sively support custom identification. In Section II, this article tests whether purely
deductive legal reasoning can persuasively justify the finding that customary rules
exist. The test cases are decisions in which the ICJ has identified customary rules by
pure deduction, and the framework is Talmon’s distinction between normative, functional
and analogical deduction. Section III discusses wider implications concerning the author-
ity of custom identification by pure deduction, its utility, and its impact on content deter-
mination. Section IV concludes.

I. Legal Reasoning, Deduction and Custom Identification

To assess whether purely deductive reasoning can support custom identification, one
should proceed in stages: first, define what legal reasoning is; second, elucidate the char-
acteristics of deductive legal reasoning; and third, explain which forms of legal reasoning
can persuasively ground the identification of custom conceived as the union of State prac-
tice and opinio juris.

A. Legal Reasoning as Persuasion

Legal reasoning is a process of argumentation with the practical aim of persuasion.20

Underlying this practical aim is a justificatory function: the aim of legal reasoning is to
provide a public basis to justify arguments before courts of law and the decisions of
those courts.21 Judicial reasoning, such as reasoning to support findings that customary
rules exist, must “actually support the decision to the extent that it shows why the
order given […] is justified”.22 Courts “actually support” their decisions by grounding
them in “good justifying reasons”.23 What constitutes “good justifying reasons” is assessed
by the court’s audience. For example, depending on whether the ICJ supports decisions
that customary rules exist by grounding them in good justifying reasons, it may succeed
or fail in persuading that those customary rules exist. If the Court fails, one should ques-
tion whether the customary rules not identified by reference to good justifying reasons
rest on sufficiently solid foundations. Whether the Court has succeeded in providing
good justifying reasons is assessed by the audience of the Court’s decisions, constituted
primarily of States, and can include international organizations, the community of scho-
lars, and individuals affected by those decisions.24

Within the framework of legal reasoning thus understood, one can use different forms
of reasoning to achieve the objective of persuading by way of good justifying reasons.
There are three principal forms of reasoning commonly used in legal propositions:

20 Neil MACCORMICK, Legal Reasoning and Legal Theory (Oxford: Clarendon Press, 1978), at 13–14. This under-
standing of legal reasoning is not the only one and perhaps is most intuitive in common law systems, where
persuasion is considered as the main skill of the legal profession and one of the aims of judicial decisions. In
civil law systems, persuasion is likely perceived as less central to legal reasoning, which, because the law is codi-
fied, mostly focuses on elucidating the meaning of the applicable rules.

21 Ibid., at 14–18.
22 Ibid., at 14.
23 Ibid., at 15.
24 On the “relevant constituency” to assess ICJ decisions, see Section III.A.2. below.
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inductive, deductive and analogical. Each form relies on certain factors peculiar to it to
provide good justifying reasons. The premises of inductive reasoning do not compel
any specific conclusion, but inductive reasoning derives its strength from two aspects:
first, from its foothold in empirical observation;25 second, where different empirical
premises justify identical propositions, from recognizing that there is a more remote
and general premise justifying such propositions.26 One could observe that on a particular
day, the sky is covered in dark clouds and that it is windy, from which one could infer that
it will rain. First, empirical observation of dark clouds and wind is the premise of an
inductive proposition and suggests the conclusion that it will rain. Second, this conclusion
builds on our knowledge of other instances in which certain sky and wind conditions have
foreshadowed rain, from which one can recognise a more remote and general premise
that rain will likely come when the sky is covered in dark clouds and it is windy. This con-
clusion is not compelled by its premises but derives its persuasiveness from observation
of real-world phenomena and abstraction of more general premises from them.

Deductive reasoning derives its persuasiveness from the possibility that certain prem-
ises compel a certain conclusion.27 The classic example of deductive reasoning concerns
the mortality of Socrates. Given the two premises that all men are mortal and Socrates is a
man, it must follow that Socrates is mortal. Deductive propositions are constructed as
syllogisms: each syllogism has two premises from which a conclusion can necessarily fol-
low. However, constructing propositions as syllogisms does not guarantee that their
premises will compel a certain conclusion.28 One can divide deductive propositions into
two categories: propositions the premises of which compel a certain conclusion, called
“perfect syllogisms”; and propositions the premises of which do not compel a certain con-
clusion, called “imperfect syllogisms”.29 These types of syllogisms are further discussed
below.

Similar to inductive propositions, the premises of analogical reasoning do not compel a
certain conclusion.30 Analogical reasoning builds on the existence of two situations: a
prior one, which is already governed by certain rules or principles, and a posterior
one, yet unregulated. Reasoning by analogy compares these two situations to justify
extending the rules or principles governing the prior situation to the posterior one.
The strength of reasoning by analogy rests on two factors: how close the analogy between
prior and posterior situations is and how authoritative the rules or principles governing
the prior situation are.31 One may know that if one puts a pot of water over a source of
heat, the water will eventually boil. One may also conclude that a pot of oil will boil if put
over a source of heat because of the similarity of this situation with the one involving a
pot of water. The persuasiveness of this reasoning by analogy rests on the fact that water
boils when heated up and on the similarity between the two situations, both of which
involve a pot of liquid put over a source of heat. Analogical reasoning is typical of com-
mon law systems, where judges apply precedents on the strength of analogies between
regulated and unregulated cases.32 This form of reasoning is known to international

25 Aristotle, Jonathan BARNES (translator), Posterior Analytics (Oxford: Clarendon Press, 1994), at 5.
26 Edward H. LEVI, An Introduction to Legal Reasoning (Oxford: Clarendon Press, 1961), at 17.
27 MacCormick, supra note 20, at 21. See also David HUME, Enquiries concerning Human Understanding and con-

cerning the Principles of Morals (Oxford: Clarendon Press, 1975), at 25–40.
28 Neil MACCORMICK, Rhetoric and the Rule of Law – A Theory of Legal Reasoning (Oxford: Oxford University Press,

2005), at 33–9.
29 See Section I.A.1. below elaborates further on these two types of deductive reasoning.
30 MacCormick, supra note 28, at 186.
31 Ibid., at 120.
32 Rupert CROSS and J. W. HARRIS, Precedent in English Law (Oxford: Clarendon Press, 1991), at 26–7; Arthur

L. GOODHART, “Precedent in English and Continental Law” (1934) 50 Law Quarterly Review 40, at 41.
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law, where some have used it, for example, to determine the applicability of rules of inter-
national law to cyberspace.33 Owing to its reliance on earlier authorities, reasoning by
analogy builds on the historical evolution of rules, principles and precedents.34 One can
thus compare it to inductive reasoning.35

Inductive, deductive and analogical reasoning need not be applied separately but can
be combined to provide good justifying reasons to support the conclusions of judicial deci-
sions.36 The example of the boiling pot of oil is framed as an analogy, but it also rests on
the empirical observation that pots of water boil when put over sources of heat. Judicial
decisions may not always be as persuasive as they could be. There should be little doubt
that judges seek to use the most persuasive justifications available to them to ground their
decisions, whether by using forms of reasoning in isolation or by combining them. Either
way, legal reasoning at least aspires to give entirely persuasive justifications.37

B. Characters of Deductive Legal Reasoning

The question arises as to whether deduction is a form of reasoning that can provide judi-
cial decisions with persuasive justifications. The answer lies in the distinction between
perfect and imperfect syllogisms and in the formal validity and truth of legal syllogisms.

1. Perfect and imperfect syllogisms
In logic, deductive propositions take the form of syllogisms built on a major and a minor
premise. Syllogisms are perfect if conclusions follow from the stated premises alone and
imperfect if they need other information additional to that in the major and minor prem-
ise to compel their conclusions.38 Given a norm under which “everyone must shake hands
when meeting for the first time” and a case where “Harry meets Sally for the first time”,
it follows that “Harry and Sally must shake hands”. In this perfect syllogism, the norm is
the major premise and the factual situation to which that norm applies is the minor
premise.39 The combination of a major and minor premise compels the conclusion with-
out the need for additional information. This syllogism would be imperfect if its major
premise were that “everyone must shake hands when meeting in the evening” and its
minor premise that “Harry meets Sally at 5:45 p.m.”. The conclusion that “Harry and
Sally must shake hands” only follows necessarily from these premises if, in the location
where Harry meets Sally, 5:45 p.m. is recognized as part of the “evening”.

33 Dapo AKANDE, Antonio COCO, and Talita DE SOUZA DIAS, “Drawing the Cyber Baseline: The Applicability of
Existing International Law to the Governance of Information and Communication Technologies”
(2022) 99 International Law Studies 4.

34 Georg SCHWARZENBERGER, The Inductive Approach to International Law (New York: Oceana Publications,
1965), at 5; Schwarzenberger criticized the use of the “case-law method” in international law and considered
induction to be the “golden mean between the extremes of the case-law deductive methods”. See
Schwarzenberger, this note, at 137. Conversely, Jenks supported formulating “a substantial body of international
law as a series of propositions based on international judicial and arbitral decisions supplemented by other
records of solidly established practice”. See Jenks, supra note 16, at 623.

35 A.G. GUEST, “Logic in the Law” in A. G. Guest, ed., Oxford Essays in Jurisprudence (1961), 177. On analogical
reasoning in international law, see also Hugh THIRLWAY, “Concepts, Principles, Rules and Analogies:
International Law and Municipal Legal Reasoning” (2002) 294 Recueil des Cours 265.

36 Although not writing on legal reasoning, John Maynard Keynes had distinguished “pure induction”, namely
induction in the classical meaning of the term, from “induction”, which combined “pure induction” with ana-
logical reasoning. See John Maynard KEYNES, A Treatise on Probability (London: Macmillan and Co., 1921), at 274.

37 On the idea of a spectrum of persuasiveness, see Section I.C. below.
38 Aristotle, Gisela STRIKER (translator), Prior Analytics – Book I (Oxford: Clarendon Press, 2009), at 2.
39 MacCormick, supra note 28, at 36.
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Syllogisms are perfect only if their premises cannot be demonstrated, meaning they do
not have to be supported by reasoning as their audience accepts them without further
explanation.40 The mortality of humans can be demonstrated, for example, by empirical
means. Still, Socrates’s syllogism is perfect because its audience accepts that humans
are mortal without the need for further explanation.41 Syllogisms can be perfect, and
deductive reasoning can thus be entirely persuasive, even if their premises can be
demonstrated.

Legal reasoning aspires to provide entirely persuasive justifications as to whether legal
systems attach certain consequences to the existence of certain facts. Perfect syllogisms
fulfil this aspiration because their premises compel certain conclusions. Conversely,
imperfect syllogisms fulfil this aspiration to a much lesser extent, as their premises can-
not compel their conclusions. From a rule under which “a State’s territorial sea can
extend up to 12 nautical miles (nm) from that State’s coast” and a case where “Italy is
a coastal State”, it necessarily follows that “Italy’s territorial sea can extend up to
12 nm from its coast”. The aspiration of legal reasoning to provide entirely persuasive jus-
tification is inconsistent with the imperfect syllogism built by the same minor premise,
that “Italy is a coastal State”, and a different major premise, that “a State’s territorial
sea can extend up to 12 nm”. The conclusion that “Italy’s territorial sea can extend up
to 12 nm” is silent as to the point from where one measures the 12 nm.

2. Formal validity and truth of legal syllogisms
Whether legal syllogisms can be entirely persuasive depends on their formal validity and
truth. Syllogisms are formally valid if the premises compel the conclusions, but their for-
mal validity does not depend on the truth of the premises. A conclusion follows from cer-
tain premises irrespective of their truth, which is a separate, empirical question.42

The formal validity of a syllogism also does not imply the truth of its conclusion. If the
major premise were that “a State’s territorial sea can extend up to 6 nm from its coast”
and the minor premise were that “Italy is a coastal State”, the conclusion that “Italy’s ter-
ritorial sea can extend up to 6 nm from its coast” would be formally valid as a matter of
logic. The fact that, in international law, territorial seas could extend up to 12 nm from a
State’s coast would not affect the formal validity of this syllogism. Instead, that fact would
make the major premise false, thus affecting the truth of the conclusion compelled by its
combination with the minor premise. The same would take place if the minor premise
were false. If the major premise were that “a State’s territorial sea can extend up to
12 nm from its coast” and the minor premise were that “Mongolia is a coastal State”,
the conclusion that “Mongolia’s territorial sea can extend up to 12 nm from its coast”
would be formally valid as a matter of logic. The formal validity of this syllogism
would be unaffected by the fact that Mongolia is landlocked, while the false minor prem-
ise would affect the conclusion’s truth. One verifies the truth of the major and minor
premise through empirical inquiry into, respectively, how wide the territorial sea is
under international law and whether the relevant State has a coast.

40 Aristotle explained the distinction between perfect and imperfect syllogisms by stating that if the premises
of deduction are not “true and primitive and immediate and more familiar than and prior to and explanatory of
the conclusions”, there can be deduction “but there cannot be a demonstration—for it will not bring about
understanding”. See Aristotle, supra note 25, at 2–3.

41 Kelsen adopted this approach to deduction to justify the existence of a basic norm as the source of the val-
idity of lower-level norms. One had to presuppose a basic norm as the origin from which, by syllogistic reasoning,
to explain the validity of other norms. That basic norm could not itself derive its validity from any other as it was
accepted by the actors within the legal system. See Hans KELSEN and Max KNIGHT (translator) Pure Theory of Law
(Berkeley: University of California Press, 1989), at 201–5.

42 MacCormick, supra note 20, at 25.
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The truth, or conclusiveness, of legal syllogisms does not depend only on the truth of
their premises, but also on the validity of the rules used in their premises. This “validity
thesis” recognizes that a legal system has criteria to determine which rules within the
system are “presumptively sufficient” to be “valid rules”. In English law, one can summar-
ise these criteria by stating that one recognizes as law “whatever the [King] in Parliament
enacts”.43 International law may lack a rule of recognition on which the “validity thesis”
rests. Still, a good approximation would be that one recognizes as law “that to which
States have consented”,44 even if one can doubt the centrality of consent in current inter-
national law.45 The criteria for rules to be “presumptively sufficient” and seen as valid can
be specified, for instance, by reference to the processes for States to express consent to be
bound. The law of treaties has several examples, including the rules on authority to
represent States and the procedures to expressly consent to be bound.46

The “validity thesis” is not an aspect separate from the truth of the premises of legal
syllogisms. The truth of those premises bleeds into the idea of “validity”. A “valid” rule,
based on which one can construct a conclusive legal syllogism, must also be true. “Italy’s
territorial sea can extend up to 12 nm from its coast” cannot result from a conclusive syl-
logism unless it is true that, when one constructs the syllogism, the maximum breadth of
the territorial sea under international law is 12 nm. If “validity” did not include that the
relevant rule is a true reflection of the law, a legal syllogism could be formally valid but
untrue. At a minimum, the purpose of the “validity thesis” and the conception of “valid-
ity” should also require rules to be true, in the sense of being an accurate reflection of the
rules created by the accepted law-making mechanisms within the relevant legal system at
a specific point in time.

C. Persuasiveness of Legal Reasoning in Custom Identification

Legal reasoning justifies judicial decisions concerning whether customary rules exist in
custom identification. As the existence of customary rules depends on whether the ele-
ments of the definition of custom are satisfied, the purpose of legal reasoning is to pro-
vide good justifying reasons as to whether those elements are satisfied. It follows that
one’s definition of custom is the touchstone for assessing the persuasiveness of differ-
ent forms of legal reasoning. According to the two-element theory, custom stems from
the union of State practice and opinio juris. However, not all scholars accept this defin-
ition unreservedly. Some have proposed alternative narratives of custom.47

Nevertheless, the two-element theory is firmly entrenched as the prevailing definition
of custom, including in the ICJ’s jurisprudence and the ILC’s Draft Conclusions.48 The
question is, therefore, which form of reasoning can provide the best reasons justifying

43 H.L.A. HART, The Concept of Law (Oxford: Clarendon Press, 2012), at 102.
44 Hart himself suggested that consent is the bedrock of legal validity in international law, as did Kelsen. See

ibid., at 220–6; Hans KELSEN, Anders WEDBERG, and Wolfgang Herbert KRAUS (translators), General Theory of Law
and State (London: Transaction Publishers, 1945), at 249–52.

45 See Nico KRISCH, “The Decay of Consent: International Law in an Age of Global Public Goods” (2014)
108 American Journal of International Law 1.

46 Vienna Convention on the Law of Treaties, 23 May 1969, 1155 U.N.T.S. 331, arts. 7–8 and 11–7.
47 For example, see B.S. CHIMNI, “Customary International Law: A Third World Perspective” (2018) 112

American Journal of International Law 1; Hilary CHARLESWORTH and Christine CHINKIN, The Boundaries of
International Law – A Feminist Analysis (Manchester: Manchester University Press, 2000), at 71–7;
Grigory TUNKIN, “International Law in the International System” (1975) 147 Recueil des Cours 1, at 124–31.

48 Jurisdictional Immunities of the State (Germany v. Italy; Greece intervening), Judgment of 3 February 2012,
[2012] I.C.J. Rep. 99 at 122 [Jurisdictional Immunities of the State], para. 55; Draft Conclusions, supra note 4, at 125,
paras. 1–2.
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judicial decisions on the existence of customary international law defined by the
two-element theory.

This question, in principle, requires a case-specific answer, but it appears possible to
make some broad considerations. Legal reasoning is not simply persuasive or not.
Persuasiveness is a spectrum along which different forms of reasoning position them-
selves. On the “higher persuasiveness” end of the spectrum, one finds inductive reason-
ing, which alone can show whether the elements of the definition of custom are satisfied.
The premises of inductive reasoning do not compel their conclusions but have a foothold
in empirical observation. Analysing evidence of State practice and opinio juris does not
compel conclusions about whether customary rules exist, but one can support those con-
clusions by reference to empirical evidence of the constituent elements of custom. The
premises of perfect syllogisms compel certain conclusions, thus perfect syllogisms situate
themselves on the “higher persuasiveness” end of the spectrum too. The question is
whether it is possible to construct perfect syllogisms to identify customary international
law, which is discussed below.49

Reasoning by analogy does not seek to show that the elements of the definition of cus-
tom are satisfied. Its premises do not compel certain conclusions either. Reasoning by
analogy thus falls within the “lower persuasiveness” end of the spectrum. By definition,
imperfect syllogisms do not compel conclusions unless combined with other forms of rea-
soning. For the purposes of this article, it is unnecessary to be prescriptive as to whether
analogical reasoning is more persuasive than an imperfect syllogism, or the other way
around.

Forms of reasoning can be combined in custom identification. The persuasiveness of
perfect syllogisms is not increased by combining them with other forms of reasoning
because they are already entirely persuasive. The combination of analogical reasoning
with imperfect syllogisms remains in the “lower persuasiveness” end of the spectrum
as neither form of reasoning can show that the elements of the definition of custom
are satisfied in any given case. At best, combining analogical reasoning with imperfect syl-
logisms can be more persuasive than either form of reasoning used individually. When
used alongside reasoning by analogy or imperfect syllogisms, inductive reasoning might
appear more persuasive when used alone. This view would be misleading. When inductive
reasoning is combined with other forms of reasoning, the ICJ has less incentive to review
evidence of State practice and opinio juris thoroughly. While such a review is necessary to
establish persuasively that the elements of the definition of custom are satisfied, the
Court may emphasise one element over the other50 or even downplay both.51 Instead,
identifying custom by purely inductive reasoning pushes the Court to review more
evidence of State practice and opinio juris than it otherwise would, as it did in
Jurisdictional Immunities of the State. In practice, the combination of inductive reasoning
and other forms of reasoning waters down the persuasiveness of the analysis into the
existence of the elements of the definition of custom. For this reason, that combination
is less persuasive than purely inductive reasoning.

The spectrum of persuasiveness described above remains the same regardless of
whether the customary rules to be identified are prescriptive, permissive or prohibitive.
For practice to support the existence of prescriptive or permissive rules, States must do
the required or permitted conduct. The presence of a body of practice makes it feasible for
the Court to identify prescriptive and permissive rules by inductive reasoning. Conversely,
it might appear that the Court cannot persuasively identify prohibitive rules by inductive

49 See Section II below.
50 Roberts, supra note 1, at 758.
51 For scenarios in which this situation could take place, see Talmon, supra note 1, at 422.
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reasoning because State practice supporting the existence of such rules consists of omis-
sions. However, State practice as omissions is still State practice.52 It might be unclear
whether omissions are motivated by compliance with a prohibitive rule, which would sup-
port the existence of that rule, or by other reasons. Evidence of opinio juris clarifies the
motives of omissions, which determines whether omissions support the existence of pro-
hibitive rules.53 In some cases, there could be no evidence of opinio juris to shed light on
the motives of omissions by States. In such cases, not only would it be unclear whether
State practice supports the existence of customary rules, but the absence of opinio juris
would, in and of itself, mean that the Court could not identify the relevant customary
rules.

II. Applying Deductive Reasoning to Custom Identification

Understood as above, pure deduction does not provide good justifying reasons for deci-
sions to identify customary international law. The inadequacy of pure deduction as a
form of reasoning for cutstom identification is discussed for three types of deduction: nor-
mative, functional and analogical.54

A. Normative Deduction

In normative deduction, one infers new rules of international law from established ones.
The ICJ often formulates such inferences by stating that new rules are corollaries of estab-
lished ones. That a rule is the corollary of another can mean either that a new rule is part
of an established one or that an established rule implies the existence of a new one as,
without the new rule, the established one loses all or part of its significance. Cases like
Jurisdictional Immunities of the State and Certain Documents and Data,55 where new rules
are said to “derive” from established ones, are comparable to the latter understanding
because this process of “deriving” new rules from established ones appears to be based
on a relationship of implication.

In Nicaragua, the Court considered whether the rule on non-intervention had custom-
ary status: first, it found that there was evidence of opinio juris backed by State practice;
second, it found that non-intervention was a “corollary of the principle of the sovereign
equality of States”.56 This second stage should be capable of expression as a legal syllo-
gism. One should work out the premises from the conclusion of this supposed syllogism,
that “the rule on non-intervention is part of customary international law”, and from the
basis for the inference, namely the principle of the sovereign equality of States. On the
view that a new rule being the “corollary” of an established one means that the former
is part of the latter, one could express the Court’s statement as follows:

52 Draft Conclusions, supra note 4, at 133, para. 3.
53 Katie A. JOHNSTON, “The Nature and Context of Rules and the Identification of Customary International

Law” (2021) 32 European Journal of International Law 1167, at 1174–6.
54 Talmon, supra note 1, at 423–6.
55 Jurisdictional Immunities of the State, supra note 48, at para. 57; Question relating to the Seizure and Detention of

Certain Documents and Data (Timor-Leste v. Australia), Order of 3 March 2014, [2014] I.C.J. Rep. 147 [Certain Documents
and Data] at 153, para. 27.

56 Military and Paramilitary Activities, supra note 4, at 106, para. 202. Nicaragua appears similar to the
Chagos opinion because the Court used inductive reasoning and only supported it by way of deductive reasoning.
The case is treated as one of deduction because of Talmon’s suggestion that it was so. See Talmon, supra note 1,
at 422–3.
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The principle of sovereign equality of States is part of customary international law;

AND

The rule on non-intervention is part of the principle of sovereign equality of States;

THEREFORE

The rule on non-intervention is part of customary international law.

This syllogism is conclusive, but the question is whether it is true. The truth of the major
premise is beyond serious doubt, but one cannot necessarily say the same of the minor
premise. Intuitively, if States are sovereign and equal, no State can intervene in the affairs
of another. For the minor premise to be true, which is required in a legal syllogism, the
content of the principle of sovereign equality must include the rule on non-intervention.
Doubts can arise in this regard for two reasons. First, the principle of sovereign equality is
indeterminate: it is so fundamental to the international legal system that one may trace
virtually all rules of international law back to it.57 One may avoid such indeterminacy if,
before using deduction to infer the existence of a new customary rule, one clarifies the
content of the established customary rule from which to infer it. This exercise would
require ascertaining the existence of the established customary rule at a given point in
time based on evidence of State practice and opinio juris.58 By determining the content
of the principle of sovereign equality of States based on State practice and opinio juris,
one would aim to understand whether the rule on non-intervention is part of it. In
this exercise, the evidence of relevant State practice and opinio juris would have to relate
to non-intervention. This process would thus result in ascertaining whether the rule on
non-intervention exists as a separate, new customary rule.

Second, the ICJ sought to ascertain the existence of a rule on non-intervention as a
rule separate from the principle of sovereign equality. However, it is unusual for a rule,
which is assumed to exist separately from another rule or principle, to be seen as part
of that other rule or principle. It might be for this reason that the Court had the intu-
ition, or calculated prudence, to state that the rule on non-intervention was a “corol-
lary” of the principle of sovereign equality, meaning that it followed from it, rather
than stating that it was “part of” that principle. The syllogism above would only
have worked if the Court had stated that the rule on non-intervention was part of
the principle of sovereign equality, which it did not. If the Court had so stated, the
rule on non-intervention and the principle of sovereign equality could have been
seen as the same rule, inconsistent with the Court’s task of ascertaining the existence
of non-intervention as a separate customary rule.

In another view, a new rule being the “corollary” of an established one means that the
latter implies the existence of the former because, without the new rule, the established
one can lose significance. On that view, the Court’s statement in Nicaragua can be
expressed as follows:

57 See the suggestions in Christian TOMUSCHAT, “Obligations arising for States Without or Against their Will”
(1993) 241 Recueil des Cours 195, at 291–303, at 292–3. See also Vaughan LOWE, International Law (Oxford:
Clarendon Press, 2007), at 114–6.

58 Massimo LANDO, “Identification as the Process to Determine the Content of Customary International Law”
(2022) 42 Oxford Journal of Legal Studies 1040, at 1049.
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The principle of sovereign equality of States is part of customary international law;

AND

Without the rule on non-intervention, the principle of sovereign equality of States
loses all or part of its significance;

THEREFORE

The rule on non-intervention is part of customary international law.

These two premises do not compel the conclusion. The only conclusion that can follow
from these premises is that the rule on non-intervention must be part of international
law. Still, nothing in this syllogism compels that rule to be part of customary international
law. The principle of sovereign equality would not lose significance if the rule on non-
intervention only existed as treaty law. Several multilateral treaties include a rule on non-
intervention.59 The case could be where the relevant rule does not exist as treaty law,
which might require it to exist in customary law. The inexistence of the relevant rule
as treaty law would be information additional and external to the premises of a syllogism
of the type formulated above. This syllogism would be imperfect and thus inconclusive.
The problems of framing normative deduction by syllogism will likely arise in other
cases, such as the ICJ’s statement in the Wall Opinion that the illegality of territorial acqui-
sition resulting from the threat or use of force is a customary rule because it is a corollary
of the customary prohibition on the threat or use of force.60

B. Functional Deduction

Functional deduction entails inferring new rules of international law from the functions
of persons or organizations. In its 2002 judgment in Arrest Warrant, the ICJ held that there
was a customary rule pursuant to which “the functions of a Minister for Foreign Affairs
are such that, throughout the duration of his or her office, he or she when abroad enjoys
full immunity from criminal jurisdiction and inviolability”.61 The elements to build a syl-
logism to express the Court’s reasoning are that Foreign Ministers enjoy immunity under
customary international law and that, in customary international law, Foreign Minister
immunity aims to ensure the effective performance of their functions.62 One can express
the Court’s reasoning by this syllogism:

Foreign Ministers enjoy immunity by virtue of customary international law;

AND

59 Arab Charter of Human Rights, 22 May 2004 (entered into force 15 March 2008), art. 8; Charter of the
Organization of American States, 30 April 1948 (entered into force December 1951), art. 15; Charter of the
Organization of African Unity, 25 May 1963 (entered into force 13 September 1963), art. 3(2); Constitutive Act of
the African Union, 1 July 2000 (entered into force 26 May, 2001), art. 4(g).

60 Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory Opinion of 9 July
2004, [2004] I.C.J. Rep. 136, at 171, para. 87.

61 Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v. Belgium), Judgment of 14 February 2002,
[2002] I.C.J. Rep. 3, at 21–2, para. 53.

62 Ibid.
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The immunity of Foreign Ministers aims to ensure the effective performance of their
functions on behalf of their respective States;

THEREFORE

Under customary international law, Foreign Ministers enjoy full immunity from the
criminal jurisdiction of foreign States and inviolability.

There seems to be no question as to the truth of the major and minor premise. One prob-
lem is that, in the minor premise, it is unclear what “effective performance” means. It is
unclear whether to be “effective” means that a Foreign Minister’s performance must be
wholly unhindered by the exercise of a foreign State’s jurisdiction or whether certain
exercises of jurisdiction can be tolerated as not limiting the effectiveness of that
performance.

Lack of clarity impacts the conclusion of this syllogism, which is a leap from its prem-
ises. That a Foreign Minister enjoys complete immunity from foreign criminal jurisdiction
is a way to ensure their performance is effective, but it does not seem to be the only one.
It might not hinder the effectiveness of a Foreign Minister’s performance if they are pro-
secuted for crimes committed abroad that are not punished with custodial sentences. The
syllogism expressing the Court’s reasoning in Arrest Warrant thus emerges as imperfect.
Other cases where the ICJ can infer the existence of customary rules from the functions
of persons or organizations conceivably suffer from the same problems of indeterminacy
arising in Arrest Warrant.63 Indeterminacy problems may be avoided if such functions were
exhaustively and clearly defined, which seems, if not impossible, at least unlikely because
of the vagueness typical of legal norms. This vagueness alone does not mean that func-
tional deduction is always unhelpful, but that the usefulness of functional deduction is
limited to a few cases where the functions of persons or organizations from which to
infer customary rules are part of the “core of settled meaning” and not of the “penumbra
of uncertainty”.64

In Arrest Warrant, Judge ad hoc Van den Wyngaert criticized the Court for assimilating the
functions of Foreign Ministers to those of Heads of State, whose complete immunity from
foreign criminal jurisdiction is not as controversial as that of Foreign Ministers.65 Her
criticism suggests another way to formulate a syllogism to express the Court’s reasoning.
This other formulation builds on the comparison between the functions of a Head of State
and the functions of a Foreign Minister who, according to the Court, “like the Head of
State […] is recognized under international law as representative of the State solely by
virtue of his or her office”.66 One could formulate this syllogism as follows:

In customary international law, the functions of Heads of State justify their entitle-
ment to complete immunity from foreign criminal jurisdiction;

AND

63 Talmon used Reparation for Injuries as an example of functional deduction, but in that case the Court was not
called upon to identify customary international law. See Talmon, supra note 1, at 425. See also Reparations for
Injuries Suffered in the Service of the United Nations, Advisory Opinion of 11 April 1949, [1949] I.C.J. Rep. 174, at 190.

64 Hart, supra note 43, at 124–33. See also Levi, supra note 26, at 6.
65 Arrest Warrant, supra note 62, Dissenting Opinion of Judge ad hoc Van den Wyngaert, at para. 16. Judges

Higgins, Kooijmans and Buergenthal held a similar view: see Arrest Warrant, supra note 62, Joint Separate
Opinions of Judges Higgins, Kooijmans and Buergenthal, at paras. 80–1.

66 Ibid., at para. 53.
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The functions of Heads of State are the same as those of Foreign Ministers;

THEREFORE

In customary international law, the functions of Foreign Ministers justify their
entitlement to full immunity from foreign criminal jurisdiction.

This syllogism is formally valid but also problematic. Even accepting the major premise as
true, which it may not be as Heads of State can be held accountable for crimes under
international law,67 the minor premise is likely untrue. This syllogism builds on the
unverified view that the Head of State and Foreign Minister functions are identical. As
Judge ad hoc Van den Wyngaert wrote, this view may be an inaccurate reflection of the
law, which raises issues under the “validity thesis”.68 It may not be a valid rule in inter-
national law that Head of State and Foreign Minister functions are identical, which pre-
vents this syllogism from being conclusive.

Furthermore, functional deduction builds on the assumption that one can infer the
existence of customary rules from the functions of persons or organizations. This infer-
ence may appear intuitively possible where, as with State immunity, one justifies the
existence of customary rules based on the need to protect the exercise of certain func-
tions. However, the link between this need and the character of certain rules as custom
is far from clear. This link would be between, on the one hand, the rationale of a rule
whose existence is disputed and, on the other hand, the formal source of that rule.
There is no logical reason why the character of a rule as customary would flow from
that rule’s rationale. As in normative deduction, this implication would be unsubstanti-
ated by evidence of State conduct but would be assumed because of the absence of an
applicable treaty rule of equivalent content to a supposed customary rule. This assump-
tion makes functional deduction syllogisms imperfect and, thus, inconclusive, including
where the functions of persons or organizations from which to infer the existence of cus-
tomary rules are part of the “core of settled meaning” and not of the “penumbra of
uncertainty”.69

C. Analogical Deduction

By analogical deduction, one extends the rationale of existing rules to cases not falling
within the wording of those rules because of a common cause or link between two situa-
tions. In delimiting the continental shelf between Libya and Malta in 1985, the ICJ assessed
the relationship between the continental shelf and Exclusive Economic Zone (EEZ), codified
three years earlier in the 1982 United Nations Convention on the Law of the Sea (UNCLOS).70

The Court concluded that “the distance criterion must now apply to the continental shelf as
well as to the [EEZ]”.71 One can express the ICJ’s reasoning with this syllogism:

The distance criterion defines the geographical extent of a State’s rights in the EEZ;

AND

67 Arthur WATTS, “The Legal Position in International Law of Heads of State, Heads of Governments and
Foreign Ministers” (1994) 247 Recueil des Cours 10, at 54.

68 See Section II.B.2. above.
69 Hart, supra note 43 at 124–33. See also Levi, supra note 26, at 6.
70 United Nations Convention on the Law of the Sea, 1833 U.N.T.S. 397, 21 I.L.M. 1261 (1982).
71 Continental Shelf (Libyan Arab Jamahiriya/Malta), Judgment of 3 June 1985, [1985] I.C.J. Rep. 13 [Libya/Malta],

at 33–4, para. 34. See also Talmon, supra note 1, at 426.

14 Massimo Fabio Lando

https://doi.org/10.1017/S2044251323000401 Published online by Cambridge University Press

https://doi.org/10.1017/S2044251323000401


A State’s rights in the seabed and subsoil of the EEZ are defined by reference to its
rights in the continental shelf;

THEREFORE

The distance criterion applies to the continental shelf.

The major premise is true. The Court had stated, before drawing its conclusion in relation
to the continental shelf, that a customary rule existed under which “the institution of the
[EEZ], with its rule on entitlement by reason of distance, is shown by the practice of States
to have become part of customary law”.72 The minor premise also seems true, the only
caveat being that the legal basis for the Court to find that EEZ rights are defined by ref-
erence to continental shelf rights likely was Article 56(3) of UNCLOS, which was not in
force at that time.73 The issue with this syllogism is that its premises do not compel its
conclusion. If EEZ rights are defined by reference to the continental shelf regime, the cri-
terion of continental shelf entitlement should apply to the EEZ, not the other way around.
The Court had also remarked that “the institutions of the continental shelf and the [EEZ]
are different and distinct”,74 which casts additional doubts on whether the criterion of
entitlement by reason of distance could be extended from the latter to the former.

Moreover, analogical deduction conflates two different types of legal reasoning: rea-
soning by deduction and reasoning by analogy. While the conclusions of legal syllogisms
are compelled by their premises, analogical reasoning never compels a conclusion.75

The ICJ’s reasoning in Libya/Malta can support its decision that the distance criterion
applies to the continental shelf, as the statement of principle that the distance criterion
applies to the EEZ has a high degree of authority. There is an analogy, although not per-
fect, between the regime of the continental shelf and the regime of the EEZ. Nevertheless,
the ICJ’s reasoning does not compel that decision. In principle, it seems possible for a per-
fect analogy to compel a certain conclusion. But a perfect analogy can only exist where
the unregulated situation to which one wishes to extend an established statement of prin-
ciple already falls within the scope of that statement. There would be a perfect analogy if
the EEZ and continental shelf regimes overlapped. In that case, the criterion of continen-
tal shelf entitlement would already be identical to the criterion of EEZ entitlement.

When relying on reasoning by analogy to identify customary rules, judges exercise a
significant measure of discretion in appreciating whether the similarities between the
situations to be compared carry more weight than their differences. In Libya/Malta, the
Court acknowledged that natural prolongation remained a criterion of continental shelf
entitlement, but found it to be “in part defined by distance from the shore” where the
continental shelf extends up to 200 nm from the coast.76 The Court could have equally
decided that natural prolongation was a criterion of entitlement separate to and uninflu-
enced by distance from the coast, giving more weight to the difference between the con-
tinental shelf and the EEZ. Instead, the Court gave more weight to a similarity. The
problem with such discretionary appreciations is that, on their basis, judges are rarely
able persuasively to justify their decisions that certain customary rules exist. Writing

72 Libya/Malta, supra note 71, at para. 34.
73 Art. 56(1)(a) of UNCLOS states that, in the EEZ, States have “sovereign rights for the purpose of exploring

and exploiting, conserving and managing the natural resources, whether living or non-living, of the waters
superjacent to the seabed and of the seabed and its subsoil […]”. Art. 56(3) of UNCLOS states that “[t]he rights
set out in this article with respect to the seabed and subsoil shall be exercised in accordance with Part VI”.

74 Libya/Malta, supra note 71, at para. 34.
75 See Section I.A. above. See also MacCormick, supra note 20, at 186.
76 Libya/Malta, supra note 71, at para. 34.
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on analogical reasoning in relation to common law precedent, legal theorists have endea-
voured to formulate a framework to distinguish “material facts”, which are those facts
that alone can justify analogies between cases, from other facts that are not relevant in
establishing analogies.77 However, there is no hard-and-fast rule in that regard.78 A
wide margin of discretion appears inevitable and, in ascertaining whether binding cus-
tomary rules exist, it is hardly desirable because it would adversely affect legal certainty.

Reasoning by analogy can seem to resemble deductive reasoning. However, it appears
more similar to inductive reasoning on account of its reliance on the historical evolution
of rules or precedents.79 Identifying customary rules by analogy is operationally similar to
identifying those rules based on evidence of State practice and opinio juris, which requires
assessing the evolution of State conduct over time. Because of their conceptual differences,
it seems justified to separate legal syllogisms from analogical reasoning. At most, one can
compare analogical reasoning to imperfect syllogisms as neither can compel their conclu-
sions unless additional elements are introduced that are external to the analogy or the
syllogism.

III. Authority, Utility, and Content Determination

The inadequacy of pure deduction as a form of reasoning to identify customary inter-
national law has some implications: first, one may question the authority of customary
rules identified by pure deduction; second, one queries whether the Court could derive
any utility from identifying custom by pure deduction; third, identifying customary
rules by deduction could raise issues as to the determination of their content.

A. Authority of Custom Identification by Deduction

Purely deductive reasoning fails to provide good justifying reasons for identifying customary
rules. The question is whether and how this failure affects the authority of decisions that
certain rules are customary in character and, as a reflection, the authority of those very
rules.

1. Low authority of custom identification by deduction
The authority of judicial decisions is linked, and even overlaps, with their legitimacy.80

Broadly, legitimacy is the right to rule.81 In relation to rules, legitimacy is the belief
that a rule ought to be obeyed.82 This belief exerts a pull towards compliance, which

77 Arthur L. GOODHART, “Determining the Ratio Decidendi of a Case” (1930) 40 Yale Law Journal 161–83;
Julius STONE, Legal System and Lawyers’ Reasonings (Stanford University Press, 1968), at 269–74.

78 MacCormick, supra note 20, at 82–6; Cross and Harris, supra note 32, at 72; Levi, supra note 26, at 3.
79 Levi, supra note 26, at 27; Kent SINCLAIR, Jr., “Legal Reasoning: In Search of an Adequate Theory of

Argument” (1971) 59 California Law Review 821, at 830.
80 The scholarship on international court authority is vast. By way of example, see Thomas M. FRANCK,

Fairness in International Law and Institutions (Oxford: Oxford University Press, 1998); Rüdiger WOLFRUM and
Volker RÖBEN, eds., Legitimacy in International Law (Oxford: Oxford University Press, 2008); Yuval SHANY,
Assessing the Effectiveness of International Courts (Oxford: Oxford University Press, 2014); Karen J. ALTER,
Laurence R. HELFER, and Mikael Rask MADSEN, eds., International Court Authority, 1st ed. (Oxford: Oxford
University Press, 2018); Nienke GROSSMAN, Harlan Grant COHEN, Andreas FOLLESDAL, and
Geir ULFSTEIN, eds., Legitimacy and International Courts (Cambridge: Cambridge University Press, 2018).

81 John TASIOULAS, “The Legitimacy of International Law” in Samantha BESSON and John TASIOULAS, eds.,
The Philosophy of International Law (Oxford: Oxford University Press, 2010) 97, at 97–100.

82 Alan BOYLE and Christine CHINKIN, The Making of International Law (Oxford: Oxford University Press, 2007),
24.
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stems also from the perception that a rule has come into existence pursuant to accepted
law-making processes.83

Scholars have distinguished different facets of legitimacy. A first distinction is between
normative legitimacy, the right to rule according to predefined standards, and sociological
legitimacy, which is the perception within the relevant constituency that an institution
has the right to rule.84 Another distinction is between input legitimacy, linked to whether
decisions are made pursuant to established procedures,85 and output legitimacy, which
overlaps with effectiveness and depends on whether decisions address the concerns of
their constituency.86 These distinctions are not clear-cut, but one may consider that
the authority of decisions identifying customary rules chiefly concerns sociological and
output legitimacy. A proper inquiry into sociological legitimacy would require an empir-
ical study of attitudes within the relevant constituency, primarily made of States,
concerning the ICJ’s decisions identifying customary international law. Such a study is
beyond the scope of this article. Judicial reasoning is also connected to the output legit-
imacy of court decisions.87 The perceived quality of the ICJ’s reasoning can impact
whether its decisions achieve the concerns of States, which extend to knowing whether
particular rules of international law exist that ought to guide their conduct.

It is by assessing the persuasiveness of legal reasoning that one should appreciate the
authority of the ICJ’s decisions that certain rules are part of customary international law.
If the Court makes such decisions purely on the basis of deductive reasoning, their per-
suasiveness is in doubt.88 One might even be justified in considering that customary
rules identified by pure deduction have no persuasive basis in legal reasoning, which
would compromise the authority of decisions identifying them and warrant the view
that such rules are not rules at all. In such a scenario, legal reasoning would play, at
most, a modest role in endowing custom identification with authority. The situation
would be different where deductive reasoning is an aid to custom identification by induc-
tion, as in the Chagos opinion. Imperfect syllogisms have a foothold in empirical analysis
so long as they are used to support custom identification alongside inductive reasoning.
Evidence of State practice and opinio juris can enhance the authority of decisions on cus-
tom identification, even when it is not listed in detail in the relevant judicial decisions.
However, in this scenario the authority-enhancing function of inductive reasoning
appears more limited than it could otherwise be.89

2. Sources of authority other than legal reasoning
One may have to temper the view that customary rules identified by pure deduction have
weak authority. Judicial decisions can derive authority from sources other than the rea-
soning recorded in them. For customary rules identified by pure deduction, there seem to

83 Thomas M. FRANCK, “Legitimacy in the International System” (1988) 82 American Journal of International
Law 705, 706.

84 “Legitimacy and International Courts – A Framework” in Grossman, Cohen, Follesdal, and Ulfstein, supra
note 80, 1 at 4.

85 Tomer BROUDE, “The Legitimacy of the ICJ’s Advisory Competence in the Shadow of the Wall” (2005)
38 Israel Law Review 189, at 194.

86 Shany, supra note 80, at 164–7; Laurence R. HELFER, “The Effectiveness of International Adjudicators” in
Cesare P.R. ROMANO, Karen J. ALTER, and Yuval SHANY, eds., The Oxford Handbook of International Adjudication
(Oxford: Oxford University Press, 2014), 464.

87 Christopher A. THOMAS, “The Uses and Abuses of Legitimacy in International Law” (2014) 34 Oxford Journal
of Legal Studies 729, at 751.

88 See Section II above.
89 See Section II.C. above.
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be at least three such sources that may confer legitimacy on decisions on custom
identification.

First, legitimacy could flow from the implementation by the ICJ of established decision-
making procedures, which include public adversarial proceedings and composite deliber-
ation processes. The ICJ’s pronouncements that customary rules exist are also decisions of
the “principal judicial organ of the United Nations”,90 which confers authority on those
pronouncements because of the Court’s legitimacy capital accumulated over more than
seventy years of continuous operation.

Second, legitimacy could flow from the perception that customary rules identified by
deduction may have a morally compelling content.91 Scholars have argued that deduction
can be an appropriate form of reasoning to identify certain types of customary rules.
Among such rules would be those flowing from the “constitutional foundations of the
international community”92 or those seeking to promote moral values that State practice
seems to contradict.93 An example of the latter would be the customary rule on non-
intervention, as identified by the ICJ in Nicaragua.94 These views appear problematic
because they leave open questions concerning morality in law-making, which legal scho-
lars have been debating for decades without resolution.95 Such questions concern not only
which customary rules promote sufficiently important moral values to justify their iden-
tification by deductive reasoning, but also whose morality those rules should promote.
The answer to the former question could be that, although it is difficult to agree on all
rules that have a sufficiently important moral content, it may be possible to agree on a
core of such rules.96 The latter question is difficult to answer without falling back on
moral relativism. That question relates to the role of morality which, conveyed by the
idea of the “sacred trust of civilization”, was used also to justify the European colonial
enterprise.97 That question relates to the tension between the values promoted by differ-
ent actors in international law as well. On one hand, States likely promote values that pre-
serve their sovereign prerogatives. On the other hand, non-governmental actors,
including scholars, are more likely to promote values limiting those sovereign preroga-
tives. Arrest Warrant exemplifies this tension. The Court’s finding that Foreign Ministers
are completely immune from foreign criminal jurisdiction under customary international
law seems inconsistent with the morally compelling need to prosecute them for allegedly
committing war crimes and crimes against humanity.98 However, that finding is

90 Charter of the United Nations, 26 June 1945, 1 U.N.T.S. XVI (entered into force 24 October 1945), art. 92.
91 On the link between deductive reasoning and the moral content of customary rules, see Roberts, supra

note 1, at 759.
92 Tomuschat, supra note 57, at 291–303. Among those constitutional foundations, Tomuschat includes the

principle of sovereign equality of States.
93 Roberts, supra note 1, at 759.
94 Ibid., at 758–9. Alvarez-Jiménez also emphasised the flexibility of custom identification by deduction, argued

that deduction loosened the requirements to infer opinio juris and agreed that there is a link between custom
identification by deduction and the promotion of moral values. See Alvarez-Jiménez, supra note 1, at 687–91.

95 Beyond the classic Hart-Fuller debate, a more recent debate is that between inclusive and exclusive legal
positivists. On the former, see H.L.A. HART, “Positivism and the Separation of Law and Morals” (1958)
71 Harvard Law Review 593; Lon FULLER, “Positivism and Fidelity to Law: A Reply to Professor Hart” (1958)
71 Harvard Law Review 593. On the latter, see Scott J. SHAPIRO, “Was Inclusive Legal Positivism Founded on a
Mistake?” (2009) 22 Ratio Juris 326; Mark MCBRIDE, “The Inner Logic of Exclusivism (and Inclusivism):
Shapiro’s Shadowing” (2019) 32 Ratio Juris 363.

96 In this sense, see Tomuschat, supra note 57, at 303.
97 South West Africa (Ethiopia v. South Africa; Liberia v. South Africa), Preliminary Objections, Judgment of

21 December 1962, [1962] I.C.J. Rep. 319, at 329. See also Anthony ANGHIE, Imperialism, Sovereignty and the
Making of International Law (Cambridge: Cambridge University Press, 2012), at 122.

98 Arrest Warrant, supra note 61, at para. 53.

18 Massimo Fabio Lando

https://doi.org/10.1017/S2044251323000401 Published online by Cambridge University Press

https://doi.org/10.1017/S2044251323000401


consistent with preserving a State’s sovereign prerogatives, in this case the efficient dis-
charge of ministerial functions. Arrest Warrant also shows that customary rules identified
by deductive reasoning can be inconsistent with the moral values which, according to
some, international law promotes or should promote. Identification by deductive reason-
ing does not necessarily result in ascertaining the existence of rules promoting moral
values, which State practice contradicts.

Third, authority can derive from the likelihood that custom identification by deductive
reasoning may reflect the changed structure of contemporary international law and, in
this sense, respond to the relevant constituency’s concerns. Inductive reasoning rooted
in evidence of State behaviour is underpinned by the aim of protecting State sovereignty
and thus fits a State-centric conception of international law. Deductive reasoning builds
on the view that international law has become, to an appreciable extent, a semi-
constitutionalized structure in which States come together in multilateral fora to address
common challenges.99 In this structure, rules derive authority from hierarchically super-
ior ones.100 This semi-constitutionalized structure sits uneasily with a State-centric con-
ception of international law that views States as independent agents free from the
commands of higher authorities.101 Defining the relevant constituency is crucial to assess
whether deductive reasoning reflects the structure of contemporary international law.
The relevant constituency certainly includes States. The question is whether it also
includes non-State actors. If not, inductive reasoning would accurately reflect its makeup,
which would mean that custom identification by induction would have greater authority
than custom identification by deduction. If yes, one might be justified in deriving lower-
level rules from higher-level ones by deductive reasoning because, beyond the former
deriving their authority from the latter, both sets of rules would aim to address chal-
lenges common to all members of the constituency.

It is difficult to take a position either way. While an entirely State-centric view of inter-
national law is outdated, it remains difficult to explain away the continued centrality of
States in customary international law.102 One can find suggestions in either direction in
recent works purporting to codify certain rules of international law. The ILC’s
2018 Draft Conclusions take an eminently State-centric view, in which States are the
makers of custom and the source of all evidence of the elements of custom.
Conversely, the 2005 Study of the Red Cross on Customary International Humanitarian
Law often identifies customary rules by non-inductive processes, as do both editions of
the Tallinn Manual on international law applicable to cyber warfare.103 The approaches
taken by these works are hardly surprising. The ILC is a body of experts elected by

99 Anne ORFORD, “Constituting Order” in James CRAWFORD and Martti KOSKENNIEMI. eds., The Cambridge
Companion to International Law (Cambridge: Cambridge University Press, 2012), 271, at 280–5.

100 This hierarchical rule structure needs a primordial rule which derives its authority from no other, such as
Kelsen’s Grundnorm. The late James Crawford saw a connection between the constitutionalization of international
law and the existence of such a Grundnorm. See James CRAWFORD, “Chance, Order, Change – The Course of
International Law” (2013) 365 Recueil des Cours 9, at 326. See also Kelsen, supra note 41, at 201–5.

101 This view is exemplified by the late James Crawford’s explanation of the cover of his book, State
Responsibility – The General Part (Cambridge: Cambridge University Press, 2013). The cover was a detail of the
painting “Aerei” by Alighiero Boetti showing planes flying against a Cambridge blue background. In a lecture
at the T.M.C. Asser Institute on 19 September 2013, Crawford stated that he viewed this painting as a metaphor
for States, “whirling around, doing multiple things and very often colliding with each other; the function of
international law is to minimise collisions and to deal with the aftermath when collisions occur”.

102 Tullio TREVES, Diritto Internazionale. Problemi Fondamentali (Milan: Giuffrè, 2005), at 32.
103 John B. BELLINGER, III and William J. HAYNES, II, “A US Government Response to the International

Committee of the Red Cross Study Customary International Humanitarian Law” (2007) 89 International Review of
the Red Cross 443, at 444–7; Wouter WERNER, Repetition and International Law (Cambridge University Press,
2022), at 100–1.
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States operating within an international organization of which only States can be mem-
bers. Because the Red Cross aims to ensure humanitarian protection in armed conflict, its
2005 Study was intended to ascertain the existence of as many rules limiting States in
armed conflict as possible. The Tallinn Manual aimed to set out how rules of international
law apply to cyberspace, but because there is still limited State practice in relation to
cyberspace there would have been no point in writing the Manual unless one accepted
that non-inductive processes could be used to identify customary rules. It is difficult to
say that the structure of international law has changed to the extent that identifying cus-
tomary rules by deductive reasoning reflects that changed structure. To the contrary, the
continued centrality of States, although perhaps reduced, indicates that using inductive
reasoning remains a major source of authority for decisions identifying customary inter-
national law.

B. Utility of Custom Identification by Deduction

Purely deductive reasoning does not provide good justifying reasons to identify rules of
customary international law and weakens the authority of the customary rules thus iden-
tified. However, the Court has continued to use deductive reasoning to support custom
identification. The question is whehter there are good reasons for doing so.

Certain writers have suggested that one can explain resorting to deductive reasoning
based on the unfeasibility of identifying certain customary rules by induction. There seem
to be four scenarios in which inductive reasoning is impossible to use: first, where State
practice does not exist because a question is too new; second, where State practice is
inconclusive because it is conflicting or too disparate; third, where one cannot establish
the opinio juris of States; fourth, where there is a discrepancy between the conclusions
indicated by evidence of State practice and the conclusions indicated by evidence of
opinio juris.104 The Court may use deductive reasoning to identify customary international
law where the relevant rules are so established that one does not need to use evidence of
State practice and opinio juris to justify their existence.105 The Court may also use deduct-
ive reasoning depending on whether the supposed customary rules are “facilitative” or
“moral”. “Facilitative” rules promote co-operation and co-existence among States, but
do not deal with moral issues. For this reason, State practice is prominent in establishing
their existence. State practice is less central to establishing the existence of “moral” rules
because such rules prescribe ideal standards.106 This view provides a possible theoretical
explanation of why the Court may use deductive reasoning to identify customary inter-
national law. However, that view does not seem to grapple with the underlying issue,
which concerns whether sufficient evidence of State practice and opinio juris exists to sat-
isfy the standard to conclude that customary rules exist.

At the same time, the use of deductive reasoning in custom identification is more than
a question of not being able to meet a standard, whether that standard is the “extensive
and virtually uniform” one in North Sea Continental Shelf107 or the “widespread and repre-
sentative” one in the ILC’s Draft Conclusion 8.108 Whether there is enough evidence to
meet the required standard could become a sticking point in the drafting of the Court’s
decisions, especially where the evidence leads some judges, but not others, to conclude
that customary rules exist. In such decisions, the impetus to maximise votes in favour
leads to avoiding justifications based on evidence of State practice and opinio juris, on

104 Talmon, supra note 1, at 421–3.
105 Alvarez-Jiménez, supra note 1, at 689–93.
106 Roberts, supra note 1, at 764–6.
107 North Sea Continental Shelf, supra note 2, at para. 74.
108 Draft Conclusions, supra note 4, at 135–8.
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which judges easily disagree, and to record custom identification by deductive reasoning,
which may be acceptable to a wider majority.109 The use of deduction appears likely
where judges may agree on the result of a custom identification exercise but disagree
on how to get to that result. Judges who may prefer to justify custom identification by
inductive reasoning will likely not object to deductive justification as long as the outcome
of the custom identification exercise is the same.110

The situations where the Court identifies custom by deduction have one aspect in com-
mon: the Court is under pressure to use deduction to identify customary rules because
evidence of State practice and opinio juris is so inconclusive or so clearly conclusive
that using inductive reasoning would risk splitting the Court down the middle or be
unnecessary. Using deduction as a way to muster agreement in deliberations is problem-
atic. Where there is insufficient evidence of State practice and opinio juris, a rigorous
approach would be for the Court to conclude that the relevant customary rule does not
exist. The availability of deductive reasoning to justify custom identification allows the
Court to avoid finding that no customary international law governs a certain question.111

The Court knows that, by using deductive reasoning, it would find that customart inter-
national law exists, which would pre-empt the conclusion that its reasoning should set out
to reach. The Court would work back from its desired conclusion to frame its reasoning
based on the approach that is more likely to support that conclusion, instead of consist-
ently applying a standard approach to reach whichever conclusion, whether desirable or
not, that approach may yield.

An additional reason for the Court to identify customary rules by deduction relates to
the parties’ submissions. The Court does not actively seek out evidence that the parties
did not put before it. The Court thus resembles a court of common law, which implements
an adversarial system, rather than a court of civil law, the powers of which follow a more
inquisitorial model.112 If the parties have not provided evidence of State practice and
opinio juris, the Court is unlikely to seek that evidence out for itself. Even in cases
where only one of the parties does not provide such evidence, the Court may still identify
custom by deduction. Arrest Warrant exemplifies this scenario. While the Democratic
Republic of the Congo did not provide evidence of State practice or opinio juris supporting
the existence of a customary rule on absolute Foreign Minister immunity,113 Belgium sub-
mitted practice in the form of participation in international agreements, national legisla-
tion and national court decisions.114 The Court referred to no evidence of the constituent
elements of custom in its judgment.115 Jurisdictional Immunities of the State is the exception
to the ICJ’s practice of relying only on evidence submitted by the parties. In that case, the
Court’s judgment referred to a piece of evidence not submitted by either Germany or
Italy. However, both parties had already provided ample evidence of State practice and
opinio juris on which to frame custom identification as an inductive exercise.116 The

109 Lando, supra note 19, at 563–8.
110 Ibid., at 560–1.
111 For a recent account of the shortcuts commonly used to identify customary international law, see

Vladyslav LANOVOY, “Customary International Law in the Reasoning of International Courts and Tribunals” in
Panos MERKOURIS, Jörg KAMMERHOFER, and Noora ARAJÄVI, eds., The Theory, Practice and Interpretation of
Customary International Law (Cambridge: Cambridge University Press, 2022), 231, at 239–52.

112 Markus BENZING, “Evidentiary Issues” in Andreas ZIMMERMAN, Christian J. TAMS, Karin OELLERS-FRAHM,
and Christian TOMUSCHAT, eds., The Statute of the International Court of Justice: A Commentary, 3rd ed. (Oxford:
Oxford University Press, 2019), 1371, at 1375.

113 Arrest Warrant, supra note 61, Memorial of the Democratic Republic of the Congo, at paras. 44–73.
114 Arrest Warrant, supra note 61, Counter-Memorial of the Kingdom of Belgium, at paras. 3.4.1–3.5.104.
115 Arrest Warrant, supra note 61, at paras. 51–5.
116 Jurisdictional Immunities of the State, supra note 48, at para. 72.
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Court only supplemented the extensive evidence of State practice and opinio juris submit-
ted by the parties.

This modus operandi can guide the parties’ litigation strategy before the Court. Parties
can submit evidence of State practice and opinio juris depending on how strong their argu-
ment on custom identification is. If Party A believes to have sufficient evidence to satisfy
the standard to prove that a customary rule exists or not, it should run no risk using
induction to frame the custom identification process. Arrest Warrant shows that adducing
evidence of State practice and opinio juris is no guarantee that the Court would use that
evidence to record custom identification as an inductive exercise. If Party A thinks the
evidence to be thinner than desirable, it should frame custom identification using deduct-
ive reasoning to conceal the weakness of an inductive argument. Conversely, reliance on
evidence of State practice and opinio juris is a formidable instrument for Party B to under-
mine Party A’s claim that a customary rule exists. An indication in this sense comes from
the opinions of the judges who, dissenting on points of custom identification, have invari-
ably framed their views around the lack of sufficient evidence of State practice and
opinio juris.117

C. Determining the Content of Customary Rules Identified by Deduction

Even if custom identification by deduction is problematic from the standpoint of legal rea-
soning, the ICJ will likely use deductive reasoning to identify customary rules in future
cases. A question likely to arise in such cases concerns how one determines the content
of the relevant customary rules for the purposes of litigation. This question concerns the
process by which judges “find out” what customary rules mean, an example of such a pro-
cess being interpretation.118

The ILC’s 2018 Draft Conclusions state that identification is a process to ascertain cus-
tomary rules and wholly determine their content.119 Most scholars adopt the same view,
implicitly or explicitly.120 Certain commentators have recently begun arguing that, while
identification is a process to ascertain the existence of customary rules, one determines
the content of those rules by way of a separate, interpretive process.121 These commen-
tators have not fully explored the potential for determining the content of custom where

117 Lando, supra note 19, at 569–72.
118 According to Judge Ehrlich, interpretation is the process to “determin[e] the meaning of a rule”. See Factory

at Chorzów (Jurisdiction), Judgment, 26 July 1927, Dissenting Opinion of by Judge M. Ehrlich, [1927] P.C.I.J. Series A,
No. 9, at 39.

119 Draft Conclusions, supra note 4, at 122.
120 Tullio TREVES, “Customary International Law” in Rüdiger WOLFRUM, ed., Max Planck Encyclopedia of Public

International Law, vol. II (Oxford: Oxford University Press, 2013), at 937; Anastasios GOURGOURINIS, “The
Distinction between Interpretation and Application of Norms in International Adjudication” (2011) 2 Journal
of International Dispute Settlement 31, at 36; Rudolf BERNHARDT, “Interpretation in International Law” in
Rudolf BERNHARDT and Rudolf L. BINDSCHEDLER, eds., Encyclopedia of Public International Law, vol. II (Oxford:
Oxford University Press, 1992), at 1417; Maarten BOS, A Methodology of International Law (The Netherlands:
Elsevier Science Publishers B.V., 1984), at 109; Vladimir Đuro DEGAN, L’Interprétation des Accords en Droit
International (The Hague: Martinus Nijhoff, 1963), at 162.

121 These commentators mostly congregate around the TRICI-Law project headed by Panos Markouris at the
University of Groningen. For examples of literature supporting the interpretability of customary international
law, see Merkouris, Kammerhofer, and Arajärvi, supra note 111; Orfeas CHASAPIS-TASSINIS, “Customary
International Law: Interpretation from Beginning to End” (2020) 31 European Journal of International Law
235; Panos MERKOURIS, “Interpreting the Customary Rules on Interpretation” (2017) 19 International
Community Law Review 126; Panos MERKOURIS, Article 31(3)(c) VCLT and the Principle of System Integration –
Normative Shadows in Plato’s Cave (2015), 246–55; Dennis ALLAND, “L’Interprétation du Droit International
Public” (2012) 362 Recueil des Cours 41, at 82–8; Alexander ORAKHELASHVILI, The Interpretation of Acts and
Rules in Public International Law (Oxford: Oxford University Press, 2008), at 497–510.
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one identifies customary rules by deductive reasoning. Their views are not entirely con-
vincing where they build on the position that one identifies customary rules by reference
to evidence of State practice and opinio juris.122 However, the case for the interpretability
of custom might be viable where one has to determine the content of customary rules
identified by deductive reasoning. While one determines the meaning of customary
rules identified by inductive reasoning based on evidence of State practice and
opinio juris, one is not constrained by such evidence in determining the content of custom-
ary rules identified by deductive reasoning.

In Arrest Warrant, the ICJ had to determine the extent of a Foreign Minister’s immunity
from foreign criminal jurisdiction. The Court found that a customary rule existed under
which Foreign Ministers are entitled to such immunity because of a comparison between
their functions and the functions of Heads of State.123 In its judgment, the Court recorded
no consideration of evidence of State practice or opinio juris. Consequently, one can con-
ceive the Court’s exercise of determining the extent of Foreign Minister immunity as an
exercise in finding out the meaning of the customary rule on Foreign Minister immunity.
The Court did not carry out this exercise as one separate from the process to ascertain the
existence of the relevant customary rule on immunity. If the Court had done so, it might
have avoided some of the criticism against its approach, such as Judge ad hoc
Van den Wyngaert’s statement that it should not have assimilated the functions of
Foreign Ministers to those of Heads of State.124

Arrest Warrant indicates that the Court’s approach is to determine the content of cus-
tomary rules identified by deductive reasoning chiefly by reference to the content
pleaded by one of the parties before it. In Arrest Warrant, the Democratic Republic of
the Congo argued that Foreign Ministers enjoy full immunity from foreign criminal jur-
isdiction,125 which the Court accepted in its judgment.126 The Court adopted a comparable
approach in its 2014 order on provisional measures in Certain Documents and Data. In that
case, the Court had to decide whether Timor-Leste’s claimed right to confidentiality of
communications with its legal counsel plausibly existed under international law. The
Court found that Timor-Leste’s claimed right was plausible because, consistent with
deductive reasoning, it saw that right as one “derived from the principle of the sovereign
equality of States”.127 As to the content of that right, in its pleadings Timor-Leste had
referred to common law and international jurisprudence upholding that right and to ana-
logies with diplomatic documents.128 Australia’s arguments aimed to qualify Timor-Leste’s
claimed right as non-absolute.129 Although Timor-Leste had not been entirely clear as to
the contours of its claimed right, the Court relied on its pleadings to define that right’s
subject matter (protection of communications and confidentiality) and scope (any docu-
ments and data prepared by counsel for use in arbitration and negotiation).130

The Court’s approach in Arrest Warrant and Certain Documents and Data is problematic.
Even if the ICJ’s judgments only bind the parties131 and advisory opinions are not

122 Lando, supra note 58, at 1045–6.
123 Arrest Warrant, supra note 61, at para. 53.
124 Ibid, Dissenting Opinion of Judge ad hoc Van den Wyngaert, at para. 16. Judges Higgins, Kooijmans, and

Buergenthal held a similar view: see ibid., Joint Separate Opinions of Judges Higgins, Kooijmans, and
Buergenthal, at paras. 80–1.

125 Arrest Warrant, supra note 61, Memorial of the Democratic Republic of the Congo, at paras. 46–9.
126 Arrest Warrant, supra note 61, at paras. 53–4.
127 Certain Documents and Data, supra note 55, at para. 27.
128 CR 2014/1, at 22–3, para. 13 (Lauterpacht) and at 38–43, paras. 25–38 (Wood).
129 CR 2014/2, at 16, para. 27 (Gleeson) and at 28–9, paras. 27–32 (Campbell).
130 Certain Documents and Data, supra note 55, at para. 27.
131 1945 Statute of the International Court of Justice, 26 June 1945, (entered into force 24 October 1945), art. 59.
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binding,132 the Court’s decisions are regarded as authoritative statements of what inter-
national law is. Once the Court has stated that a given customary rule exists and has a
certain content, one can consider that rule to be binding on all States. Relying on the par-
ties’ pleadings to determine the content of customary rules identified by deduction raises
two problems: first, it generalizes the parties’ determinations of the content of those
rules; second, it does not anchor the content determination process in the practice of
other States which will be bound by those rules.133 To determine the content of custom-
ary rules identified by deduction, one should use other means unrelated to, or at least not
over-reliant on, the parties’ pleadings. A full inquiry into these means is beyond the scope
of this article, but it seems it would have to accept the problematic proposition that one
can identify customary rules by deductive reasoning.

IV. Inadequacy of Pure Deduction in Custom Identification

Purely deductive reasoning is inadequate to frame the process to identify rules of custom-
ary international law. This view builds on the understanding of legal reasoning as a pro-
cess to ground judicial decisions in public justification, which has the practical aim of
persuasion. This view also builds on the understanding that classic deductive logic and
legal reasoning share some overlap. Legal reasoning aims to achieve the highest possible
certainty as to whether a legal system attaches certain consequences to the existence of
certain facts. One can achieve that objective by framing legal reasoning as perfect syllo-
gisms, which are deductive propositions the premises of which compel certain conclu-
sions. Conversely, one could not achieve that objective by framing legal propositions as
imperfect syllogisms, the premises of which cannot compel certain conclusions without
help from other forms of reasoning.

To achieve the aim of legal reasoning, custom identification by deduction should be
capable of being expressed as perfect syllogisms. Examples from the ICJ’s cases show
that one cannot express custom identification as perfect syllogisms. Whether one consid-
ers examples of normative, functional or analogical deduction, syllogisms are inconclusive
because, for instance, they build on assumptions that are unverified. This view does not
prevent using deductive reasoning as a form of justification additional to solid evidence of
State practice and opinio juris, but shows the insufficiency of pure deduction as a form of
reasoning to sustain conclusions that rules of customary international law exist.

The inadequacy of purely deductive reasoning carries certain implications. First, one
can doubt the authority of decisions identifying customary international law by pure
deduction and of the very rules thus identified. Second, there may well be reasons for
the ICJ to continue identifying customary rules by deduction despite the problems of
doing so, which one could link to the Court’s deliberation process and the impact of
the parties’ failure to submit evidence of State practice and opinio juris. Third, custom
identification by pure deduction, despite being problematic, leaves open the question of
determining the content of customary rules thus identified. So far, the Court has over-
relied on the parties’ arguments as a means of content determination, but this approach
appears misguided. Identifying customary international law by induction is surely more
laborious than doing so by deduction and risks raising more controversy in judicial delib-
erations. So long as one adopts the two-element theory of custom, recording

132 Interpretation of Peace Treaties with Bulgaria, Hungary and Romania, First Phase, Advisory Opinion of 30 March
1950, [1950] I.C.J. Rep. 65, at 71.

133 Petersen wrote that, by relying on the parties’ agreement that certain rules are part of customary inter-
national law, the Court concedes the generalizability of its reasoning and refrains from actively developing inter-
national law. See Petersen, supra note 1,372.
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identification as a deductive exercise weakens the persuasiveness of the reasoning that
ought to justify finding that rules of customary international law exist.
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